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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

orfe may be against such order, to the appropriate authority in the following way :
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RTvision application to Government of India :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
pistry of Finance, Depariment of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Ddlhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
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(i)

hviso to sub-section (1) of Section-35 ibid
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

anpther factory or from one warehouse to another during the course of processing of the goods in a

wdrehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or territory outside
Indila of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(B) In dase of goods exported outside iIndia export to Nepal or Bhutan, without payment of
duty.
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(c)  Crefit of any duty allowed to be utilized towards payment of excise duty on final
proflucts under the provisions of this Act or the Rules made there under and such order
is ppssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rulk, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the forder sought to be appealed against is communicated and shall be accompanied by
two| copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
coply of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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Thd revision application shall be accompanied by a fee of Rs.200/- where the amount
invglved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"%bor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othgr than as mentioned in para-2(i} (a) above.
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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w5 TUT 2 l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Ixxxv) amount determined under Section 11 D;
(Ixxxvi) amount of erroneous Cenvat Credit taken;,
{Ixxxvii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
0% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
nalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bluemax Systems, 15t
Floor, Parag Shopping Centre, Near B.K.Cinema, Mehsana — 384 002
(herefnafter referred to as the appellant) against Order in Original No.
BOIASCIMEH/CGSTIZO-zl dated 25-01-2021 [hereinafter referred to as
“impligned order’] passed by the Assistant Commissioner, CGST,

Dividion- Mehsana, Gandhinagar Commissionerate [hereinafter referred

to as|“adjudicating a uthority’).

2. | Briefly stated, the facts of the case is that the appellant were holding
Qervice Tax Registration No. AABFB8199CST001 and are discharging
servﬂce tax liability as a provider of Business Auxiliary Service and
Manpower Supply Service. During the course of audit of the records of the
appdllant by the departmental officers, it was observed by audit officers
that| the appellant was discharging service tax liability under the
category of Business Auxiliary Services (hereinafter also referred to as
BASY till January, 2014 and, thereafter, the category of service was
charjged and the appellant started discharging service tax liability under
the kategory of Manpower Recruitment/Supply Service agency and paid
service tax on 25% of taxable value of services provided to M/s.HCL,

thoygh there was no material change in the content or nature of services.

Thel|appellant thereby short paid service tax amounting to Rs.25,20,163/-.

91| Further, on scrutiny of the financial records of the appellant and
comk)aring it with the ST-3 returns filed by them, it was observed that
during the Financial Year 2015-16, they had issued an Invoice No.
BME/MDM/15-16/001 dated 16.06.2015 to HCL Services Ltd, Ahmedabad

regarding Manpower Supply Services provided during March, 2015 to
May, 2015. But in view of the provisions of Notification No. 30/2012-ST
dated 20.6.2012, neither service tax was charged therein nor was it paid
for the month of March, 2015. Total taxable value for the month of March,
2l was Rs.11,49,075/- and Service Tax thereon amounting to Rs.35,5606/-
7 g not paid by the appellant.
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99 The appellant was issued Show Cause Notice No.
VII(b)53/Bluemax/[A/16-17/AP-10 dated 18.04.2017 seeking to recover the
Service Tax amounting to Rs.25,20,163/- short paid under the category of
BAS and Rs.35,506/- short paid under the category of Manpower Supply
Qarvices along with interest as well as proposing imposition of penalty
under Section 78 of the Finance Act, 1994. The said SCN was adjudicated
vide OIO No. 04/AC/ST/MEH/18-19 dated 31.12.2018 wherein the demand
for service tax was confirmed along with interest and penalty of

Rs.25,55,669/- was imposed.

9.4 The appellant contested the OIO and filed an appeal before the
Commissioner (Appeals), Ahmedabad. The Commissioner (Appeals) vide
OIA No. AHM-EXCUS-003-APP-014-19-20 dated 08.07.2019 remanded the
case back for denovo adjudication. In respect of the demand amounting to

Rs.25,20,163/-, it was held that

«g.5 In view of above circumstance, both the facts, (i)
nature of services and (i) revenue neutrality 1s to be

verified properly by the adjudica ting authority”.

2.5 In denovo prdceedings, the matter has been decided by the
adjudicating authority vide the impugned order wherein he has confirmed
the demand of service tax amounting to Rs.25,20,163/- under Section 73
(1) of the Finance Act, 1994 along with interest under Section 75 of the
Finance Act, 1994. Penalty of Rs.25,20,163/- was also imposed under
Section 78 of the Finance Act, 1994. Interest was also ordered to be paid

on the Service Tax amounting to Rs.35,506/-.

3.  Aggrieved with the impugned order, the appellant firm has filed the

instant appeal on the following grounds:



i)

i1)

11i)

iv)

v)

vi

vii)

¥iii)
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They had entered into an agreement wherein it is clearly stated
that the appellant has to provide manpower recruitment to the
service reciplent.

In terms of classification rules and as per terms of the sub-clauses
of clause (105) of Section 65, their service income can be
classifiable as Manpower Recruitment Service,

There is no question of differing from the original contract dated
04.01.2012 which was pertaining to selection of service agency for
5 years. Whereas work allocation during the impugned period has
been allocated on the basis of P.O issued from time to time.
Service requisition and value has been defined in P.O. which has
been ultimately required to be classifiable for service tax purpose.
In original contract dated 21.08.2014, the description of service
specifies that “ Deployment of the manpower service”, and it 18
mentioned that 25% of service tax is the vendor’s liability and
759% of service tax is HCL liabilities. Accordingly, the PO states
that it pertains to supply of manpower under the supervision of
HCL.

They have carried out their service as per purchase order which
specifically spells out the scope of service as manpower supply
and their deployment. |
Further, the recipient of service has deposited the service tax,
demanded from the appellant, under RCM basis. So demanﬂ of
service tax again on the same value is not sustainable. |

During the financial year 9014-15, they had issued an Invoice No.
BMS/MDM/15-16/001 dated 16.06.2015 to HCL Services Ltd,
Ahmedabad regarding Manpower Supply Services provided
during March, 2015 fto May, 2015 and received payment
thereafter. As per Notification No. 30/2012-ST dated 20.6.2012
prior to 31.03.2015, partial service tax was payable by the service
recipient and partial service tax was payable by the service
provider.

From 01.04.2015, the service tax receiver is required to pay tax on

100% of taxable value and service tax provider is not required to
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pay tax on the services provided, if he falls under the categories
specified.  Accordingly, no tax was payable by the service
recipient and full tax was payable by service provider in their
case.

ix) They have rightly followed Rule 4 of the Point of Taxation Rules
and accordingly discharged the service tax, so demand under Rule
3 is not sustainable and tenable.

x)  Any change in the provision of service tax i.e. Notification No.
7/2015-ST, which shift the service tax liabilities from the service
provider to service recipient amounts to change of effective rate of
tax, which becomes Nil from the applicable rate of 3.09%.

xi) Even though Rule 3 of POT Rules applies to the present case,
when the service recipient has already deposited 100% of service
tax in the month of June, 2015, they were liable for only three
months interest only.

xii) The SCN covers the period from 01.12.2014 to 31.03.2016 and was
issued on 18.04.2017. The facts were in the department’s
knowledge since 2014. Thus, the entire demand is time barred.

xiii) They have not suppressed any information from the department
and there was no willful mis-statement. Therefore, no penalty can

be imposed under Section 78 of the Finance Act, 1994.

4. Personal Hearing in the case was held on 12.10.2021 through virtual
mode. Shri Vipul Khandhar, CA, appeared on behalf of the appellant for
the hearing. He reiterated the submissions made in appeal memorandum
as well as in additional written submissions. He relied upon the decision
in the case of Kakinada Seaports Ltd Vs. CCE, ST. & Cus,
Visakhapatnam-II reported in 2015 (40) STR 509 (Tri. Bang.)

5. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, and submissions made at the time of personal
hearing and material available on records. I find that there are two 1ssues

involved in the present appeal which are as under :
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(i) | Whether service provided by the appellant to the service recipient

HCL is Manpower supply service as defined in Rule 2 (1) (g) of the

Service Tax Rules, 1994 or otherwise.

(i) | Whether there was short payment of service tax amounting to

5.1

age

Rs.35,506/- by the appellant as a service provider for the month of
March, 2015.

1 find that prior to 01.07.2012, Manpower Recruitment or supply

ncy service was defined under Section 65 (68) of the Finance Act, 1994.

From [01.07.2012, Section 65 of the Finance Act, 1994 ceased to exist and

the

pyovisions of declared services and negative list of services came into

force. |Further, sub-clause (g) of Rule 2(1) was introduced w.e.f 01.07.2012

to define supply of manpower to mean “supply of manpower, temporarily

or

otherwise, to another person to work under his superintendence or

control’. The issue is, therefore, required to be examined in the context of

this definition.

5.2

I find that the impugned order has been passed in the denovo

procdedings ordered vide OIA No. AHM-EXCUS-003-APP-014-19-20 dated
08.07.2019 passed by the Commissioner (Appeals), Ahmedabad. In respect

of the first issue, the relevant part of the OIA is reproduced as under

“6.1 | have gone through the Purchase Order No.
7000028017 dated 21.08.2014, invoice dated 15.12.2014,
11.03.2015,15.06.2015, 07.09.2015, 0312.2015 and 04.03.2016

with Annexure and prima facie, it seems “Manpower Services”.

6.2 The adjudicating authority has given the reference of
agreement dated 04. 01.2012 only. However, invoices issued for
the service held from December, 2014 to March, 2016.The
adjudicating authority did not discuss about any agreement or
purchase order from January 2014 onwards and even not

discussed about the purchase order dated 21. 08.2014.
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6.4 Looking into above facts, I find merit consideration in
the argument of the appellant. If the appellant paid the service
tax in gquestion for the month of March 2015, the recipient 1s
eligible for refund of the amount so paid and to that extent net
liability of service tax shall stand neutral, therefore, 1t Is an
exercise of revenue neutral. Hence the demand on tax which has

already paid does not exist.

6.5 In view of the above circumstances, both the facts, (i)
nature of services and (ii) revenue neutrality is to be verified

properly by the adjudicating authority.”

5.3 As regards the second issue, I find that the OIA (supra) refers to OIA
No. AHM-EXCUS-003-APP-267-16-17 dated 23.3.2017 passed earlier in
the case of the same appellant wherein the demand and penalty was
dropped, but interest was held to be payable. In light of these facts, it was
held at para 8 of the OIA dated 08.07.2019 that -

“In view of the above facts and discussions held in the above
paragraph, I remand the case back to verify the fact in fresh in
the light of discussion held above and my earlier OIA No. AhM-
EXCUS-003-APP-267-16-17 dated 23.3.2017 in the case of M/s

Blumax Service.”

5.4 I find that the appellant was called for a personal hearing by the
adjudicating authority on three different dates which was not attended by
them. Consequently, the adjudicating authority has proceeded to decide
the case ex-parte. The appellant have not raised the issue of natural
justice and, therefore, the same is not being dealt with. I find that the
appellant was called for a personal hearing on 29. 12.2020, 04.01.2021 and
08.01.2021 i.e. the dates for personal hearing were within a time span of
11 days. Apparently, the adjudicating authority’ was in a hurry to
adjudicate the case without even giving reasonable time to the appellant.
Cons1der1ng the prevailing pandemic situation the Government has given
many relaxations. Therefore, the adjudicating authority ought to have

been more considerate in granting time to the appellant. Be that as it may,
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the adjudicating authority could have at least called for a copy of the

purchage order from the appellant. This is all the more important because

neithey the audit officers, who have raised the issue have examined and

considéred the purchase order before issuing the Show Cause Notice, nor

has the adjudicating authority examined and considered the purchase

order Before passing the impugned order.

5.5

1 find that the issue was remanded back specifically for verification

of the|nature of services as well as revenue neutrality. T find that these

aspects have been decided by the adjudicating authority on the basis of the

documents available on records. I also find that the adjudicating authority

has passed the impugned order without calling for and examining the

purchase order which is critical to the 1ssue. The adjudicating authority

has dlearly ignored the findings recorded in OIA No. AHM-EXCUS-003-

APP-

)14-19-20 dated 08.07.2019 passed by the Commissioner (Appeals),

Ahmedabad. At para 6.1 of the said OIA it has been clearly observed that

“I have gone through the Purchase Order No. 700002801 7 dated 21.08.2014, invoice dated

15.1212014, 11.03.2015, 16.06.2015, 07.09.2015, 03. 12,2015 and 04.03.2016 with Annexure

and prima facie, it seems ‘“Manpower Services”. Inspite of this the adjudicating

authority has neither examined the purchase order nor has he considered

the f

indings in the said OIA before passing the impugned order. 1

further find that the findings of the adjudicating authority in the

imptigned order regarding the issue of revenue neutrality have been

arribed at without considering the directions contained in OIA dated

08.(

79019. I am of the considered view that the issue should not to have

beeh decided without carrying out the verification ordered in the remand

proteedings. The adjudicating authority has committed judicial

indiscipline in as much as he had not followed the directions of the

Commissioner (Appeals).

6.

I further find that the adjudicating quthority has wrongly

intprpreted that the demand of service tax amounting to Rs.35,506/ has

been set aside by the Commissioner (Appeals), Ahmedabad vide OIA No.

ted 08.07.2019. This issue too was remanded back for deciding afresh by

adjudicating authority in light of OIA No. AHM-EXCUS-003-APP-267-
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16-17 dated 23.3.2017. This indicates that the impugned order has been

passed without application of mind.

7 In view of the above discussions, the order passed by the
adjudicating authority needs to be remanded back to undertake the
verification ordered in OIA No. AHM-EXCUS-003-APP-014-19-20 dated
08.07.2019 before adjudicating the case. The appellant is also directed to
submit the relevant documents and appear before the adjudicating

authority.

8.  Accordingly, the impugned order is set aside and the appeal of the

appellant is allowed by way remand.

9. mﬂwﬁmaﬁﬁﬂémmmmaﬁ%ﬁ@ﬁmm%l

The appeal filed by the appellant stands disposed pff in above terms.

Wﬂﬁw’q
( oo Remar )™

Commissioner (Appeals)

Attested: Date: .11.2021.

e

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Bluemax Systems, Appellant
1st Floor, Parag Shopping Centre,
Nr. B.K.Cinema, Mehsana — 384 002

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division- Mehsana

Commissionerate : Gandhinagar
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Commissioner (HQ System), CGST, Gandhinagar.




